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§2423.27

(d) Decision based on Sstipulation.
Where the motion is granted, the Au-
thority will adjudicate the case and de-
termine whether the parties have met
their respective burdens based on the
stipulation and the briefs.

§2423.27 Summary judgment motions.

(a) Motions. Any party may move for
a summary judgment in its favor on
any of the issues pleaded. Unless other-
wise approved by the Administrative
Law Judge, such motion shall be made
no later than 10 days prior to the hear-
ing. The motion shall demonstrate that
there is no genuine issue of material
fact and that the moving party is enti-
tled to a judgment as a matter of law.
Such motions shall be supported by
documents, affidavits, applicable prece-
dent, or other appropriate materials.

(b) Responses. Responses must be filed
within 5 days after the date of service
of the motion. Responses may not rest
upon mere allegations or denials but
must show, by documents, affidavits,
applicable precedent, or other appro-
priate materials, that there is a gen-
uine issue to be determined at the
hearing.

(c) Decision. If all issues are decided
by summary judgment, no hearing will
be held and the Administrative Law
Judge shall prepare a decision in ac-
cordance with §2423.34. If summary
judgment is denied, or if partial sum-
mary judgment is granted, the Admin-
istrative Law Judge shall issue an
opinion and order, subject to interlocu-
tory appeal as provided in §2423.31(c) of
this subchapter, and the hearing shall
proceed as necessary.

§2423.28 Subpoenas.

(a) When necessary. Where the parties
are in agreement that the appearance
of witnesses or the production of docu-
ments is necessary, and such witnesses
agree to appear, no subpoena need be
sought.

(b) Requests for subpoenas. A request
for a subpoena by any person, as de-
fined in 5 U.S.C. 7103(a)(1), shall be in
writing and filed with the Office of Ad-
ministrative Law Judges not less than
10 days prior to the hearing, or with
the Administrative Law Judge during
the hearing. Requests for subpoenas
made less than 10 days prior to the
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hearing shall be granted on sufficient
explanation of why the request was not
timely filed.

(c) Subpoena procedures. The Office of
Administrative Law Judges, or any
other employee of the Authority des-
ignated by the Authority, as appro-
priate, shall furnish the requester the
subpoenas sought, provided the request
is timely made. Requests for subpoenas
may be made ex parte. Completion of
the specific information in the sub-
poena and the service of the subpoena
are the responsibility of the party on
whose behalf the subpoena was issued.

(d) Service of subpoena. A subpoena
may be served by any person who is at
least 18 years old and who is not a
party to the proceeding. The person
who served the subpoena must certify
that he or she did so:

(1) By delivering it to the witness in
person,

(2) By registered or certified mail, or

(3) By delivering the subpoena to a
responsible person (named in the docu-
ment certifying the delivery) at the
residence or place of business (as ap-
propriate) of the person for whom the
subpoena was intended. The subpoena
shall show on its face the name and ad-
dress of the party on whose behalf the
subpoena was issued.

(e)(1) Petition to revoke subpoena. Any
person served with a subpoena who
does not intend to comply shall, within
5 days after the date of service of the
subpoena upon such person, petition in
writing to revoke the subpoena. A copy
of any petition to revoke a subpoena
shall be served on the party on whose
behalf the subpoena was issued. Such
petition to revoke, if made prior to the
hearing, and a written statement of
service, shall be filed with the Office of
Administrative Law Judges for ruling.
A petition to revoke a subpoena filed
during the hearing, and a written
statement of service, shall be filed with
the Administrative Law Judge.

(2) The Administrative Law Judge, or
any other employee of the Authority
designated by the Authority, as appro-
priate, shall revoke the subpoena if the
person or evidence, the production of
which is required, is not material and
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